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SR (ardie) &1 ATRe
Passed by Shri Akhilesh Kumar, C ommissioner (Appeals)

. T Arising out of Order-in-Original No.CGST/WS08/Ref-07/ST/MK/20-21
dated 01.03.2021/09.03.2021 passed by the Deputy Commissioner, Central GST,
Division-VIII, Ahmedabad South Commissionerate.

g arfiereRat @1 A Td gar Name & Address of the Appellant

Shri Vaibha Jajoo,

B/803, Dev Aurum Residency,
Adjacent to Hotel Rajdeep Inn,
Anandnagar Cross Roads, Prahladnagar,
Ahmedabad-380015.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision
‘ application, as the one may be against such order, to the appropriate authority in the following
way :
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Revision applicaﬁon to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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ii) In case of any loss of goods where the loss occur in transit from a factory to a
arehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory orin a warehouse.
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3
In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of exbise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944,
under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved

is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees
One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal:

(1)
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Under Section 35B/ 35E of Central Excise Act, 1944 or Under Section 86 of the Finance Act,
1994 an appeal lies to :- :
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2" floor Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of
any nominate public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O10. as the case may be, and the order of the adjudicating
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contained in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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Act, 1994)

H< T IS PIER 3R a1 TR ® G{H“Tﬁ Yﬁfﬁﬂﬁﬂ "gdod Pl HET"(Duty Demanded) -
(1)

(if)
(iif)

(Section) @S 11D % T Feffed 2;
forr Tara AT e B AT,
I Hiee P & Faw 6 % ded du fer.

g yd orai wfe srdter o ugd gd st @ gaan 0, srfia @il @ ¥ fere yd = &= R man g

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition
for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944,
Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; :
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment

of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

This appeal has been filed by Shri Vaibha Jajoo, B/803, Dev Aurum Residency,
Adjacent to Hotel Rajdeep Inn, Anandnagar Crossl Roads, Prahladnagar, Ahmedabad-380015 (in
short “appellant’) against the Order-in-Original No.CGST/WS08/Ref-07/ST/MK/20-21 dated
01.03.2021 issued on 09.03.2021 ( in short “impugned order’) passed by the Deputy

Commissioner, CGST, Division-VIII, Ahmedabad South (in short “adjudicating authority’).

2. Facts of the case, in brief, are that the appellant had entered into a contract for purchase
of a residential property namely Floris, Unit Number 40, Skycity from the Developer, M/s Safal
Goyal Realty LLP. The service provider, viz. the Developer/Builder, had charged and recovered
from the appellant service tax amounting to Rs.5,68,395/- against the said contract being service
tax payable under the services of ‘Construction of Residential Complex’ which was paid on
01.06.2017.  Subsequently, in the month of December, 2018, the appellant had cancelled the
contract for the services of construction of residential complex from the service provider and the
appellant and the service provider had agreed that due to non-provision ol service, the service
provider shall refund the consideration paid towards services to be provided and accordingly, the
service provider refunded the amount of Rs.1,19,97,478/- paid to them by the appellant in the
case but did not refund the amount of service tax of Rs.5,68,395/- recovered from the appellant
on the ground that it was deposited with the Government. Thereafter, the appellant filed a
refund claim of Rs.5,68,395/- for the service tax borne by him as the said tax was not payable in

absence of any provision of service due to cancellation of the contract for provision of service.

2.1 The said refund claim filed on 22.05.2019 by the appellant was rejected vide Order-in-
Original (in short *0I0’) No.CGST/WS08/Ref-09/BSM/19-20 dated 12.09.2019 on the ground
of limitation as the claim for refund was not filed within a period of one year from the relevant
date under Section 11B of the Central Excise Act, 1944 made applicable (o service tax matters
vide Section 83 of the Finance Act, 1994. Being aggrieved with the said 010, the appellant
preferred an appeal before the Commissioner (Appeals), Ahmedabad who vide Order-in-Appeal
No.AHM-EXCUS-001-APP-019-2020-21 dated 27.05.2020 remanded the matter (o the
adjudicating authority for deciding the case afresh after observing that the provisions of Section
1B of the Central Excise Act, 1944 prescribing time limit to claim refund of duty paid as
applicable to Service Tax vide Section 83 of the Finance Act, 1994 is not applicable in the facts
of the case and accordingly the order passed by the adjudicating authority is not legally
sustainable and is liable to be set aside and that as the adjudicating authority has not discussed
the eligibility of refund filed by the appellant, the matter needs to bé remanded back to him to

decide the case afresh on merits.

2:2 In pursuance to the appellate authority’s directions vide OIA dated 27.05.2020, the
refund claimed by the appellant in the case was decided afresh on ‘merits by the adjudicating
authority in remand proceedings vide the impugned order wherein he has sanctioned in full the
refund of service tax of Rs.5,68,395/- claimed by the appellant under'Section 1 1B of the Central

Excise Act, 1944 made applicable to service tax vide Section 83 of the Finance Act, 1994.
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3 The appellant has preferred the present appeal against the impugned order on the ground
that while sanctioning refund, the adjudicating authority has not granted the interest payable
under Section 11BB of the Central Excise Act, 1944 made applicable to service tax matters vide
Section 83 of the Finance Act for the delayed refund. The appellant in his appeal has contended
that the adjudicating authority has missed to follow Section 11BB of the Central Excise Act,
1944 and Departmental Circular No.670/61/2002-CX dated 01.10.2002 issued from
F No.268/51/2002-CX.8 issued by the Central Board of Excise & Customs; that he rely on the
case laws in the case of Tata Chemicals Ltd. Vs. Commissioner of C.Ex.. Rajkot [2016 (334)
ELT 133 (Tri.-Ahmd.)] and Ranbaxy [ aboratories Ltd: Vs, UOL [2011 (273) ELT 3(SQ)J:in
support of his contention;  that he also rely on the case laws in the case of Paper Products Ltd.
Vs. CCE [1999 (112) ELT 65 (SC)] and Collector of Central Excise. Vadodara Vs. Dhiren
Chemical Industries [2002 (143) ELT 19 (SC)] to contend that circulars/instructions issued by
CBEC are binding on the department: that in appellant’s own previous case. the learned
Commissioner (Appeals) granted interest on service tax refund after expiry of three months from
the date of submission of refund claim till the date of actual payment; that it is settled legal
position under the law that the authorities and judiciary cannot adopt a contrary view to the one
already adopted in the case of an assessee: that in this regard, he rely on the case law in the case
of Commissioner of Income Tax Vs. Excel Industries Ltd. [2014 (309) ELT 386 (SC)] and in the
case of Tata Steel Ltd/ SAIL Vs. CCE, Jamshedpur [Order No.FO/A/75016-75022/2016]: that
as per the principles of judicial discipline, any final order of the higher authorities i.e. Appellate
Authority. Tribunal, High Court or Supreme Court. is required to be followed by the subordinate
authority: and that he relies on the case laws in the case of (i) UOI Vs. Kamlakshi Finance
Corporation Ltd. [1991 (55) ELT 433 (S.C.)]. (ii) Topland Engines Pvt. Ltd. Vs. UOI [2008 (9)
STR 331 (Guj.)] and (iii) Lubi Electricals Ltd. Vs. Commissioner of Service Tax. Ahmedabad

[2010 (17) STR 217] in support of their contention on principle of judicial discipline.

4. Personal hearing in the matter was held on 18.11.2021 through virtual mode. Shri
Vaibhav Jajoo, the appellant, attended the hearing and re-iterated submissions made in appeal

memorandum.

5: | have carefully gone through the facts of the case, appeal memorandum and
submissions made at the time of personal hearing. The issue to be decided in the case is whether
in the facts and circumstances of the case. the appellant is entitled for interest on refund amount

sanctioned to them.

0. On going through the impugned order. it is observed that the refund of service tax
claimed by the appellant in the case is sanctioned by the adjudicating authority under the
provisions of Section 11B of the Central Excise Act, 1944 made applicable to service tax
matters vide Section 83 of the Finance Act, 1994. When the refund has been sanctioned under
the provisions of Section 11B ibid. the provisions of Section 11BB of the Central Excise Act.

1944 would come into play automatically in case of any delay in sanctioning the refund.
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1 Provisions of Section 1 1BB of the Central Excise Act, 1944 which is made applicable to
the Service Tax cases vide Section 83 of the Finance Act, 19941 provides for payment of interest
on sanctioning of refund beyond three months from the date of receipt of the application of
refund claim till the date of refund of such duty. Section 11BB ibid is reproduced as under for

better appreciation of the issue in appeal:

“SECTION [Interest on delayed refunds. 11BB. — If any duty ordered to be
refunded under sub-section (2) of section 1B (o any applicant is not refunded
within three months from the date of receipi of application under sub-section (1)
of that section, there shall be paid (o that applicant interest al such rate, [not
below five per cent] and not exceeding thirty per cent per ahnum as is for the
time being fixed [by the Ceniral Government, by Notification in the Official
Guzette], on such duty from the date immediately after the expiry of three
months from the date of receipt of such application till the dare of refund of

such duty.”

| find that the Central Board of Excise & Customs also clarified the issue of payment of interest
on delayed refunds vide Circular No.670/61/2002-CX dated 01.10.2002. Relevant portion of

the said Circular reads as under:

“In this connection, Board would like (o stress that the provisions of section 11BB
of Central Excise Act, 1944 are attracted automatically for any refund sanctioned
beyond a period of three months. The jurisdictional Central Excise Officers are
not required to wait for instructions from any superior o_f]"iber.y or to look for

instructions in the orders of higher appellate authority for grant of interest.”

7.1.  The Hon’ble Supreme Court in the case of Ranbaxy Laboratories v. Union of India
[2011 (273) E.L.T. 3 (S.C.)] has held that interest is payable under Sectio.n | IBB Central Excise
Act, 1944 on delayed refund commencing from the date of expiry of three months from the date
of receipt of application for refund under Section 11B(1) of the Act ibid. The Hon’ble Tribunal,
Ahmedabad in their decision in the case of Tata Chemicals Ltd. Vs. Commissioner of C.Ex.
Rajkot [2016 (334) ELT 133 (Tri.-Ahmd.)], by relying upon the above decision of the Hon’ble

Supreme Court, has held similar views on interest liability under Section 11BB of the Act ibid

and this decision of the Hon’ble Tribunal was affirmed by the Hon’ble High Court of Gujarat .

while dismissing the departmental appeal against the said decision of the Hon’ble Tribunal.

7:2 [ further find that in the appellant’s own case on similar set of facts, the Hon’ble
Tribunal, Ahmedabad vide their Order No.A/13814/2017 dated 24.11.2017 and the
Commissioner (Appeals), Ahmedabad vide OIA No AHM-EXCUS-001-APP-097-2018-19
dated 05.11.2018 with reference to the above decision of Hon’ble Tribunal, had granted interest

on the amount of service tax refunded.
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8. In view of above, 1 find merit in the contention of the appellant. Accordingly, I hold that
the appellant is entitled to interest on delayed refund of the amount paid as service tax as
claimed by it as per provisions of Section I1BB of the Act which is made applicable to the
Service Tax cases vide Section 83 of the Finance Act, 1994 at the rate of 6% fixed by the
Central Government by Notification No.67/2003-C.E.(N.T.) dated 12.09.2003 on such refund
amount from the date immediately after the expiry of three months from the date of such
‘application of refund till the date of refund of such amount. Consequently, the appeal filed by

the appellant is allowed.

9. PRt gy At At TS arfver 7 T IURres At & B S g
The appeal filed by the appellant stands disposed off in above terms.
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Commissioner (Appeals)
Date: 31.12.2021
Attested

!

(Anilkumar P.) :
Superintendent (Appeals),
CGST( Appeals), Ahmedabad.

BY R.P.A.D./ SPEED POST

To

Shri Vaibha Jajoo,

B/803, Dev Aurum Residency,
Adjacent to Hotel Rajdeep Inn,
Anandnagar Cross Roads, Prahladnagar,
Ahmedabad-380015.

Copy to:-

1. The Chief Commissioner, CGST& Central Excise, Ahmedabad Zone .
The Principal Commissioner, CGST& Central Excise, Ahmedabad-South.
3. The Assistant Commissioner, CGST& Central Excise, Division-VIII.
Ahmedabad South.
4. The Assistant Commissioner (System). CGST HQ. Ahmedabad South.
(for uploading the OIA)
L_5—Guard file

6. P.A.File



