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~ ~ ~ ~ ~~ ~ ~ 31J'l-Tcf crm1l t cTT cft: ~ ~ cF ~ ~mR-qfcr m ~ 
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Any persoh aggrieved by this Order-In-Appeal may file an appeal or rev1s1on 
application, as the one may be against such order, to the appropriate authority in the following 

way: 

Revision application to Government of India : 

(1) ~ '30llc:;""1 ~ 3~Tl=f. 1994 cFt um 3m ~ ~ 1TC; ~ cF ~ ~ 
~ tTm cfT '3u,-\::JTTT cF Q2ll=f ~cf) cF 3TT'fT1-a- ~a=fUT 3WI c; rl 3l\':TJrf Wtjq, 'l-TffiT fflcf>R, 
fclrn li'::l\C"\ll, ~ fc11WT, ~m ~. '1ITTl~ cfrq 1fcrf , ~ iwf, ~~ f~~ : 110001 cfJf cf1 
o+Ml nfeg I 

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, 
Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 in respect of the 
following case, governed by first proviso to sub-section (1) of Section-35 ibid : 

(ii) if? re+ S) ±if@l as 4pre if ora all =if aieeat) ) f@sf rerirt zn art aivenl 
ij at faef rvsrmyt ) qvu? rvepme if rret el old gg mp] ij, yr f@ell rvgr[rt it rvere T 

-, . ~ cffi fclTTil cbl-<{§11~ 11 <TT ·fcRfr •1-j0-51,11~ it m T-1@ cB'r qfu,m cf) ~ ~ m 1 

~ (ii) In case of any loss of goods where the loss occur in transit from a factory to a 
e! varehouse or to, another factory or from one warehouse to another during the course of 

processing of tile goods in a warehouse or in storage whether in a factory or in a warehouse, 



(A) 
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'lfRTI cfi f.fl""ITT" fcl->xfr ~ m ro-r ii frrmfffi, 1=ITc1 crx· ,:rr 9T(Yf cfi Fc1 P1i:ir01 ii \)q,:n1r -~ ~ lTTc1 cf'( ~ 
sea a ftae js ref if oit nee as are fen reg an est # fruffaa ? I 

In case of rebate of duty of excise on goods exported to any country or territory outside India of 
on excisable material used in the manufacture of the goods which are exported to any country 
or territory outside India. 

,t 

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

3ffi,i:r '3Nl~ <BT ~ ~ cfi 1j'@l1 cfi ~ \JJT ~ cfiftc l=fRT q,"f TJ"t ~ 3ITT ~ ~ ~ ~ tTRf 
~ frr[jT[ cfi ~ ~- ~ cfi GTTT -qrfur m "ffl'flf cf'( m me; ii fay arfefei+ (i.2) 1998 srei 109 

&Rf frl<Jcffi ~ <TC; 57· I 

I 

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under and such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) 
Act, 1998. 

(1) jiaflu earet go (srtfen) fr#tall, zoo frut g a arle faff@e srqa int gg-s if et fii +f, ™ 3IT~-~ cfi ~ 300T ™ -~ ~ 147"f l=flff cfi 'l-~ffi lFf-~-~ ~ 31l11e1 ~ ctr c:fr-c:fr >Tffrm cfi 
x-IT2T '3TT!c! ~ wi:rr ~ ~ I "iNfcfi "ff[~[ ~Tc!T ~- cpl ~~it cfi ¾IJRI tTl,rr 35-~ ii frrt:Ttfu, i:tf cfi 
gram wa «a# mer &lanes are+ a fh1 erst fee1 @ 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, 
under Major Head of Account. 

(2) -~ ~ cfi x-ff;/,T ~ ~ xcfil1 ~ ~~ ~ "l!T ~ cp1=f "ITT ill~ 200/- ffi 1j'@l1 ctr~ 
3ITT ~ ~ ~cp1'[ ~ ~ "TT \flffcTT "ITT ill 1 ooo / - ctr ffi 1_fTT'fA ctr ~ I 

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved 
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees 
One Lac. 

ht rcp, ajeflt eurtt rob yd taro &rf)flu «ururferaor ads fa 3rd)et 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal: 

0 

(1) ~-ii~~~- 1944 ctr 'tITTT 35-.fr/35-~ i:rtfcR=r ~- 1994 cfiT £.fRT 86 irJ J[c'lT@cfi 3R[T@:­ 

Under Section 358/ 35E of Central Excise Act, 1944 or Under Section 86 of the Finance Act, 
1994 an appeal lies to :­ 

(a) 

(a) 

gaff@art uftse 2 (1) a» if aaig 3genre q srenrat a arftel, artfei a pre} if «fin grab, qi-eflei 
en«1 groh yd hara or)fret enenfrqo] (f@see) qf) ufgeyny )fey ff3pi, 3re+rerare if 2° 
-mffi, isl§J..Jlcll 'l-f<:r-, ,3RRcIT ,M<tH..-JPl{J-J~J~~lisll~ -380004 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
2° floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals 
other than as mentioned in para-2(i) (a) above. 



(2) The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed 
under Rule 6 of should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­ 
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of 
any nominate public sector bank of the place where the bench of any nominate public sector 
bank of the place where the bench of the Tribunal is situated. 

( 3) <lft ~ ~ if en$ 1FT ~ QJT ~:r=r,2r~ -g'@T t cfr ~cB 1FT 3i'rc;-~ cfi ~ ~ QJT ~ 
'3 q gctfl cPT ~ fcnm vfRf 'ifff%~ ~ c'l~f cfi ~ §1:; 1-fr ·fcn fc;miT q-J)- cfJTTj ~ Ef'q~ cfi IB~ uwft~ 
3~ ~ cfiT 'C!cfi 3ITT m ~ ~ncnR ~ ~cfl 3Tfclc:-;, ICP7.1T \j1Ta1 t 1 

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in 
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or 
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lacs fee of Rs.100/- for each. 

(4) 

0 
(5) 

airureu peas arf@if@rain 19zo en «igilfet al srqqf?-1 a air+fe fulf@a f@pg 3r-quit eat anfdd 
a] o 3ndr uentfReif) frufuy if@a) a on@gr if a) gala al gas uf ut ».s.so }el at nrnte 
goa f@ave et slit nfRg 
One copy of application or O. I. 0. as the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item 
of the court fee Act, 1975 as amended. 

0 3ITT ~ ~ cfiT ~ cfiB cf@ frmi:n· crTl 3ITT 1:n tZfA ~ fcnm vITT[l' i vTT ~ 
spa, d-dli Benet yea vai hale arflfeu naff@ravr (aseiffaf@r) f©rm, 19a2 if fif@a ? 

Attention in invited to 'the rules covering these and other related matter contained in the 
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

0 

(6) ~ ~. ~ '3i:llli:;.-J ~ ~ iJcllqJ{ 3:rf\ctm -;c1_ffl.:f~ {R-J~c;:). cfi -i;rfcr 3:rf\c;TT cfi l=fT1IB if 
~ Wf (Demand),~ ~ (Penalty) cpl io% ~ 'GJT-11 cBT.-JT J-!f1cff[f % l!?rnt1~, J-fT't.1cfic'fl-T ~ 'Glm 10 
~ ~;q~ ~- l(Sect_ion 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 

Act, 1994) 

~~~ J-fR~·q5·t$ ~. ~QVrr "crc=l'a:J'ct1T-fTTT"(Duty Dernancled) - 

(i) (Section)is ind asa fr/ffea if@n; 
(ii) IBm l'f('lc'f ~ Wf6c.' cpl' Tir-TT; 
(iii) a=de dsfse fruif a f=er 6 $ ~ ?;er xTfQ°r. 

r.::, ~ 1{c\: uTHT ·~ ~t'T' ll ~ ¥ \jfT-fT cfTT Tim'T ll, J-flfrfr' c.'l@~I en,!-;:) $ fu11, ·q:tl :mr ~ ~Tf lTtfT i . 
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the 
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount 
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition 
for filing appeal before CESTA T. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, 
Section 83 & Section 86 of the Finance Act, 1994) 

:- 
Under Central Excise and Service Tax, "Duty demanded" shall include 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

gr sndr d uf arfle if®rur h rar oief geaw arrat Iva qr aves faaifda s) it ii fg 
mu ea h 10% rat u¢ silt sf saet ave faif@a l aa avs a 1o% part ua all on rasfl B I 

In view of above, an appeal against this order shall lie before the Tribunal on payment 
of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where 
penalty alone is in dispute." 
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ORDER-IN-APPEAL 

This appeal has been filed by Shri Vaibha Jajoo, B/803, Dev Aurum Residency, 

Adjacent to Hotel Rajcleep Inn, Anandnagar Cross Roads, Prahladnagar, Ahmedabad-380015 (in 

short 'appellant') against the Order-in-Original No.CGST/WS08/Ref-07/ST/MK/20-2 I elated 

01.03.2021 issued on 09.03.2021 ( in short impugned order) passed by the Deputy 

Commissioner, CGST, Division-VIII, Ahmedabad South (in short 'adjudicating authority ). 

2. Facts of the case, in brief, are that the appell ant had entered into a contract for purchase 

of a residential property namely Floris, Unit Number 40, Sycity from the Developer, Mis Safa! 

Goyal Realty LLP. The service provider, viz. the Developer/Builder, had charged and recovered 

from the appellant service tax amounting to Rs.5,68,395/- against the said contract being service 

tax payable under the services of Construction of Residential Complex' which was paid on 

01.06.2017. Subsequently, in the month of December, 2018, the appellant had cancelled the 

contract for the services of construction of residential complex from the service provider and the 

appellant and the service provider had agreed that clue to non-provision of service, the service 

provider shall refund the consideration paid towards services to be provided and accordingly, the 

service provider refunded the amount of Rs.1,19,97,478/- paid to them by the appellant in the 

case but did not refund the amount of service tax of Rs.5,68,395/- recovered from the appellant 

on the ground that it was deposited with the Government. Thereafter, the appellant filed a 

refund claim of Rs.5,68,395/- for the service tax borne by him as the said tax was not payable in 

absence of any provision of service clue to cancellation of the contract for provision of service. 

0 

2.1 The said refund claim filed on 22.05.2019 by the appellant was rejected vide Order-in­ 

Original (in short OIO') No.CGST/WS08/Ref-09/BSM/19-20 dated 12.09.201 9 on the ground 

of limitation as the claim for refund was not filed within a period of one year from the relevant 

date under Section I1B of the Central Excise Act, 1944 made applicable to service tax matters 

vicle Section 83 of the Finance Act, 1994. Being aggrieved with the said 010, the appellant 

preferred an appeal before the Commissioner (Appeals), Ahmedabad who vide Order-in-Appeal Q 
No.AHM-EXCUS-00J-APP-019-2020-2 l dated 27.05.2020 remanded the matter to the 

adjudicating authority for deciding the case afresh after observing that the provisions of Section 

l IB of the Central Excise Act, 1944 prescribing time limit to claim refund of duty paid as 

applicable to Service Tax vide Section 83 of the Finance Act, 1994 is not applicable in the facts 

of the case and accordingly the order passed by the adjudicating authority is not legally 

sustainable and is liable to be set aside and that as the adjudicating authority has not discussed 

the eligibility of refund filed by the appellant, the matter needs to be remanded back to him to 

decide the case afresh on merits. 

2.2 In pursuance to the appellate authority's directions vicle OJA dated 27.05.2020, the 

refund claimed by the appellant in the case was decided afresh on 'merits by the adjudicating 

authority in remand proceedings vide the impugned order wherein he has sanctioned in full the 

refund of service tax of Rs.5,68,395/- claimed by the appellant under 'Section 11B of the Central 

Excise Act, 1944 made applicable to service tax vide Section 83 of the Finance Act, 1994. 
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3. The appellant has preferred the present appeal against the impugned order on the ground 

that while sanctioning refund, the adjudicating authority has not granted the interest payable 

under Section 11 BB of the Central Excise Act. 1944 made applicable to service tax matters vide 

Section 83 of the Finance Act for the delayed refund. The appellant in his appeal has contended 

that the adjudicating authority has missed to follow Sectio.n l l BB of the Central Excise Act, 

1944 and Departmerital Circular No.670/6112002-CX elated O 1. l 0.2002 issued from 

F.No.268/5 1/2002-CX.8 issued by the Central Board of Excise & Customs; that he rely on the 

case laws in the case of Tata Chemicals Ltd. Vs. Commissioner of C.Ex.. Rajkot [2016 (334) 

ELT 133 (Tri.-Ahmcl.)] and Ranbaxy Laboratories Ltd. Vs. UOI [2011 (273) EL T 3 (SC)] in 

support of his contention; that he also rely on the case laws in the case of Paper Products Ltd. 

Vs. CCE [1999 (112) ELT 65 (SC)] and Collector of Central Excise. Vadodara Vs. Dhiren 

Chemical Industries [2002 ( 143) EL T 19 (SC)] to contend that c irculars/instructions issued by 

CBEC are binding on the department: that in appellant's own previous case, the learned 

Commissioner (Appeals) granted interest on service tax refund alter expiry of three months from 

the date of submission of refund claim till the elate of actual payment; that it is settled legal 

position under the law that the authorities and judiciary cannot adopt a contrary view to the one 

already adopted in the case of an assessee; that in this regard, he rely on the case law in the case 

of Commissioner of Income Tax Vs. Excel Industries Ltd. [2014 (309) ELT 386 (SC)] and in the 

case of Tata Steel Ltd./ SAIL Vs. CCE, Jamsheclpur [OrderNo.FO/A/75016-75022/2016]; that 

as per the principles of judicial discipline, any final order of the higher authorities i.e. Appellate 

Authority, Tribunal, High Court or Supreme Court, is required to be followed by the subordinate 

authority: and that he relies on the case laws in the case of (i) UOI Vs. Kamlakshi Finance 

Corporation Ltd. [1991 (55) ELT 433 (S.C.)]. (ii) Topland Engines Pvt. Ltd. Vs. UOI [2008 (9) 

STR 331 (Guj.)] and (iii) Lubi Electricals Ltd. Vs. Commissioner of Service Tax, Ahmedabacl 

[20 l 0 17) STR 217] in support of their contention on principle of judicial discipline. 

4. Personal hearing in the matter was held on 18.11.2021 through virtual mode. Shri 

Vaibhav Jajoo, the appellant, attended the hearing and re-iterated submissions made in appeal 

memorandum. 

5. I have carefully gone through the facts of the case, appeal memorandum and 

submissions made at the time of personal hearing. The issue to be decided in the case is whether 

in the facts and circumstances of the case. the appellant is entitled for interest on refund amount 

sanctioned to them. 

6. On going through the impugned order. it is observed that the refund of service tax 

claimed by the appellant in the case is sanctioned by the adjudicating authority under the 

provisions of Section I lB of the Central Excise Act, 1944 made applicable to service tax 

matters vicle Section 83 of the Finance Act. 1994. When the refund has been sanctioned under 

the provisions of Section 1 I B ibid. the provisions of Section 1 I BB or the Central Excise Act. 

A 1,1:'<\ ffi'! 'Ai:Jriii-: 1944 would come into play automatically in case of any delay in sanctioning the refund. 
g .Et,, ' 

.ff, f.,J•' .,;· •~:-<.D( c,-.:~~ '· 
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7. Provisions of Section 11 BB of the Central Excise Act, 1944 which is made applicable to 

the Service Tax cases vide Section 83 of the Finance Act, 19941 provides for payment of interest 

on sanctioning of refund beyond three months from the elate of receipt of the application of 

refund claim till the elate of refund of such duty. Section 11 BB ibid is reproduced as under for 

better appreciation of the issue in appeal: 

"S'ECTJON [Interest on delayed refunds. I J BB. - ff any duty ordered to be 
refunded under sub-section (2) of section I1B to any applicant is not refunded 

wirhin three months from the date u/rece1jJt o/opplic:ation uni/er sub-section (l) 

of that section, there shall be paid to that applicant interest at such rate, [not 

below five per cent} and not exceeding thirty per cent per atmum as is for the 

time being fixed [by the Centro/ Government, by Notification im the Official 
, 

Gmette}, on such duty from the date immediately {!/ter the expiry of three 

months from the date of receipt of such application till the date of refund of 
such duty." 

I find that the Central Board of Excise & Customs also clarified the issue of payment of interest 0 
on delayed refunds vide Circular No.670/61/2002-CX dated 01.10.2002. Relevant portion of 

the said Circular reads as under: 

"In this connection, Board would like to stress that the provisions of section 11BB 
of Central Excise Act, 1944 are attracted automatically for any refund sanctioned 
beyond a period of three months. The jurisdictional Central Excise Officers are 

not required to wait for instructions from any superior officers or to look for 

instructions in the orders of higher {lppe//ate outhorityfor gron: o/interest. " 

7.1. The Hon'ble Supreme Court in the case of Ranbaxy Laboratories v. Union of India 

[2011 (273) E.L.T. 3 (S.C.)] has held that interest is payable under Section 11 BB Central Excise 

Act, 1944 on delayed refund commencing from the elate of expiry of three months from the date Q 
of receipt of application for refund under Section 1113( I) of the Acl ibid. The Hon'ble Tribunal, 

Ahmedabacl in their decision in the case of Tata Chemicals Ltd. Vs. Commissioner of C.Ex. 

Rajkot [2016 (334) EL T 133 (Tri.-Ahmd.)], by relying upon the above decision of the Hon'ble 

Supreme Court, has held similar views on interest liability under Section I I BB of the Act ibid 

and this decision of the Hon'ble Tribunal was affirmed by the Hon'ble High Court of Gujarat 

while dismissing the departmental appeal against the said decision of the Hon'ble Tribunal. 

7.2 I further find that in the appellant's own case on similar set of facts, the Hon'ble 

Tribunal, Ahmedabad vide their Order No.A/13814/2017 dated 24.11.2017 and the 

Commissioner (Appeals), Ahmedabad vide OIA No.AHM-EXCUS-00 I-APP-097-2018-19 

dated 05.11.2018 with reference to the above decision of Hon'ble Trib11nal, had granted interest 

on the amount of service tax refunded. 
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8. In \riew of above, I find merit in the contention of the appellant. Accordingly, I hold that 

the appellant is entitled to interest on delayed refund of the amount paid as service tax as 

claimed by it as per pi·ovisions of Section 11 BB of the Act which is made applicable to the 

Service Tax cases vide Section 83 of the Finance Act, 1994 at the rate of 6% fixed by the 

Central Government by Notification No.67/2003-CE.(N.T.) dated 12.09.2003 on such refund 

amount From the date immediately after the expiry of three months from the elate of such 

application of refund till the date of refund of such amount. Consequently, the appeal filed by 

the appellant is allowed .. 

9. 

0 

arfrtaf art #sf ft 1S srfler an fr+err 3ysl++ a{ls it flit siai 3I 
The appeal filed by the appellant stands disposed off in above terms. 
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(Akhilesh Kumar) 
Commissioner (Appeals) 
Date: 31.12.2021 

Attested 

(A~P.) 
Superintendent (Appeals), 
CGST( Appeals), Ahmedabad. 

BY R.P.A.D. I SPEED POST 

0 

To 

Shri Vaibha Jajoo., 
8/803, Dev Aurum Residency, 
Adjacent to Hotel Rajdeep Inn, 
Anandnagar Cross Roads, Prahladnagar. 
Ahmedabad-380015. 

Copy to:- 

1. The Chief Commissioner, CGST& Central Excise, Ahmedabad Zone. 
2. The Principal Commissioner, CGST& Central Excise, Ahmedabad-South. 
3. The Assistant Commissioner, CGST& Central Excise, Division-VIII. 

Ahmedabad South. 
4. The Assistant Commissioner (System), CGST HQ. Ahmedabad South. 

(for uploading the OIA) 
t 5. Guard file 

6. P.A.File 


